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inheritance or of freehold, or for a term of more than five years, in lands, shall 
be conveyed unless by deed or will" ["unless declared by writing, sealed and 
delivered" in the Code of 1819 (p. 361)]. So that up to the revisal of 1849, both a 
deed and livery of seisin were necessary, except in the cases already mentioned. 
The livery passed title, and the deed was evidence of it (Code 1819, p. 361-2.) 
The present provision of section 2417, that "all real estate shall, as regards the 
immediate freehold thereof, lie in grant as well as livery," must be construed with 
section 2413 which declares that no freehold shall pass except by deed or will; 
hence the practical effect of the latter statute is to render livery unnecessary in 
any case, and to permit the conveyance of the immediate freehold by simple words 
of grant, without reference to the statute of uses, and therefore without any con- 
sideration whatsoever. 

This is explained at some length, by Brannon, P., in Lauck v. Logan ( W. Va. ), 
32 S. E. 986. The question was not involved, in the case, but counsel thought it 
was, and we are indebted to the court's " deference to counsel " for the discussion. 



Deed to Take Effect at Death of Grantor. — The question whether a 
deed, which provides on its face that it is not to take effect until the death of a 
grantor, is to be construed as a will or not is a perplexing one, and has been re- 
cently discussed in these columns. 4 Va. Law Eegister, 474, 710. 

The Supreme Court of West Virginia has recently wrestled with the question, 
and decided that such an instrument, under the particular circumstances, was a 
conveyance inter vivos, and not testamentary. Lauck v. Logan, 31 S. E. 986. No- 
body can find fault with the principle which the court laid down, but, if fault 
there be, it is in its application. 

" The intention of the maker," says, Brannon, P., "as to the character of the 
estate conveyed, is the criterion by which the court determines whether it is a 
deed or will, and if the intention gathered from the whole paper is that no estate 
is to pass until his death, it is a will, not a deed. It may confer a present vested 
estate, though the right of possession and enjoyment under it may be in the future, 
and it is a good deed ; but if it vests no estate whatever until death, it is a will." 

The paper in question was in the usual form of a deed of conveyance, with 
general warranty of title, and the wife of the grantor united to release her dower 
rights. It was duly acknowledged for recordation, and was delivered to the 
grantee. The final clause of the paper was as follows: "But it is hereby dis- 
tinctly understood and stipulated that this deed shall take and be in full force and 
effect immediately after the said William Logan (grantor) shall depart this life, 
and not sooner." 

Whatever construction the technical rules of law might have called for, one 
cannot but feel that the court's decision carried out the real intention of the 
grantor. Certainly the common sense construction, which a plain business man, 
unlearned in the technicalities of the law, would put upon such an instrument, in 
the light of the surrounding circumstances, would be that by use of the words 
"shall take effect at my death and not sooner," the grantor meant that the enjoy- 
ment only should be postponed. 

This question is touched upon in Pollock v. Glassett, 2 Gratt. 449. In that case 
the grantor executed an assignment of certain bonds to her daughter. On the 
back of the assignment, was the following signed endorsement : " For E. Pollock 
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(the daughter) to be delivered at my death." This instrument the grantor re- 
tained until her death. The court held the paper to be testamentary. Here it 
will be noted there was no delivery of the instrument. 
See also Grand Fountain, etc. of True Reformers v. Wilson (Va. ), 32 S. E. 48. 



Partnership — Social and Separate Creditors. — In Steiner v. Peters Store 
Co. (Ala.), 24 South. 576, it is held that an execution issued on a joint judgment 
against all the members of a copartnership, though the debt be not a partnership ob- 
ligation, may be levied on the partnership assets, and the lien thus secured will bind 
the firm's entire interest in the assets so levied on, to the exclusion of unsecured 
partnership creditors. The decision is plainly right on principle, though many cases 
are found contra. The confusion is due to overlooking the elementary principle 
that the partnership creditors have no equity of their own to a preference out of 
the partnership assets, but only through the individual rights of the several mem- 
bers of the firm. And when the latter waive these equities, or, by reason of being 
themselves personally bound by the execution debt, their equities are excluded by 
operation of law, the preferential claim of the social creditors vanishes. Saunders 
v. Reitty, 105 N. Y. 12; Gottchman v. Maupin, 78 Ky. 33; Case v. Beauregard, 99 
D. S. 119. The Alabama case cited is directly opposed by Rouss v. Wallace (Col. ), 
50 Pac. 366, noticed in 3 Va. Law Reg. 608. In that case the court admitted 
that if a sale were actually made under the execution against the individual part- 
ners, the equities of the partners, and consequently of social creditors, would be 
divested, but held that a subsequent levy by partnership creditor, before a sale 
under the former levy, would take priority, since, as the court said, " Upon the 
facts of the levy, no waiver of the equities of the partners could be predicated." 
This overlooks the fact that the equities of the partners may be divested not only 
by voluntary waiver, but by operation of law. The levy by the individual creditor 
on a judgment against all the partners binds all the partners. No equity being 
left in them to object that the lien does not bind the entire partnership interest, 
there is, of course, no equity left through which social creditors may work out a 
preference. The ruling of the Colorado court cannot be maintained on principle. 



Jurisdiction of Federal Courts — Enjoining Criminal Proceedings in 
a State Court.— The case of Harkrader v. Wadley, 172 U. S. 148 (19 Sup. Ct. 
119), commented upon in our last number, in which it was held that the Federal 
courts of equity have no jurisdiction to enjoin criminal proceedings in a State 
court, is affirmed in Fdts v. McGhee, 19 Sup. Ct. 269. The facts were that the 
legislature of Alabama passed an act fixing the maximum rate of toll on a bridge 
over the Tennessee river at Florence, owned by a railroad company, and pre- 
scribing a penalty for violations of the act. Believing the act to be unconstitu- 
tional, the receiver of the railroad company ordered the toll-gate keepers to 
disregard it; it was so disregarded, and numerous criminal prosecutions were 
instituted in the State court against the toll-gate keepers for violations of the act. 
Thereupon the receiver filed a bill in the Federal court, and an injunction was 
promptly issued against the governor of the State, the attorney-general, "and all 
persons whomsoever," prohibiting them from instituting or prosecuting any pro- 



